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APPENDIX A: Proposed Changes to National Planning Policy – Additional Response

This representation relates to the government’s proposals to support the delivery of 
housing on brownfield land, specifically in light of the recent High Court judgement in the 
case of Dartford Borough Council v Secretary of State for Communities and Local 
Government (CO/4129/2015).

The ‘presumption’ in favour of brownfield land for housing

Under the government’s proposals, development proposals for housing on brownfield land 
should be supported unless overriding conflicts with the Local Plan or NPPF can be 
demonstrated and cannot be mitigated.

The High Court, in the case of Dartford Borough Council v Secretary of State for Communities 
and Local Government (CO/4129/2015), found that residential gardens in ‘non-built up’ 
areas constitute previously developed, or brownfield, land.

This  judgement, whilst in accordance with  the definition of Previously Developed Land in 
Appendix 2 Glossary of the NPPF, appears to contradict the intent of the Secretary of State’s 
Letter to Chief Planning Officers of 19 January 2010, which amended the then Planning 
Policy Statement 3 definition of previously developed land, which had until that point stated 
“there is no presumption that previously developed land is necessarily suitable for housing, 
nor that all of the curtilage should be developed” to explicitly exclude private residential 
gardens from the definition of previously developed land in annex B of the Statement. This 
was specifically in relation to the issue of ‘garden grabbing’ and the letter additionally  set 
out that “these changes emphasise it is for local authorities and communities to take the 
decisions that are best for them, and decide for themselves the best locations and types of 
development in their areas”.

By  introducing the proposed ‘presumption’ in favour of brownfield land  and taking into 
account the current definition of previously developed land in the NPPF, it is conceivable 
that development proposals for housing in residential gardens in ‘non-built up’ areas would 
be considered acceptable. This appears to contradict the intent behind the proposed 
changes, as professed in the government’s consultation paper: “we will retain protection 
against unwanted development of back gardens”. This statement does not specifically 
indicate that residential gardens in ‘non-built up’ areas should be less protected than 
residential gardens in ‘built up’ areas and accords with the approach introduced through the 
amendment made to PPS3  in 2010.

Dartford’s approach to windfall housing development

In accordance with the ambition expressed in 2010 for local authorities to decide where 
development should be located, Dartford has a specific defined approach to windfall sites, 
set out in Core Strategy Policy CS10 and the Housing Windfall SPD 2014. Due to the Core 
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Strategy’s vision for large-scale growth on former industrial sites in the urban area, and 
associated infrastructure capacity concerns, the issue of small-scale windfall sites is 
significant in the Dartford context and such proposals need to be carefully considered and 
managed. Unplanned development of windfall sites may lead to Dartford over-delivering 
against the Core Strategy’s ‘up to’ target of 17,300 homes over the plan period and to 
residential development being situated in inappropriate locations. This would jeopardise the 
sustainability of planned development in the Borough, particularly due to uncertainty about 
the capacity of both planned for and existing infrastructure to meet demand.

Furthermore, development on residential gardens should not be included within a five year 
housing land supply calculation. At NPPF Paragraph 48, specific mention is made that all 
residential gardens should be excluded from windfall calculations for the purposes of 
calculating a five year housing land supply, not just those in ‘built-up’ areas.

Overall the proposed changes to national policy will likely result in a higher probability that 
unplanned development comes forward on windfall sites in rural ‘non-built up’ locations 
which may prevent local authorities determining whether or not these locations are 
acceptable in their local areas. In Dartford and other localities this could lead to a risk of 
compromising the sustainability of the Local Planning strategy. A presumption in favour of 
development of garden land in rural locations for housing could also lead to unsustainable 
travel patterns and further encourage private car use, and undermine local strategies to 
achieve sustainable development and the aims of national and local planning policy. This is 
important in Dartford as the sustainability of the Core Strategy is underpinned by achieving 
modal shift away from the private car.

Effect on landscape and rural character

Development of garden land in ‘non-built up’ areas for housing could have a significant 
impact on landscape character in rural locations. The impact of cumulative or potentially 
large ‘garden land’ developments could serve to undermine the rural character of a wider 
area, especially when taken at a landscape scale considering the fundamentally open nature 
of countryside locations outside of defined ‘built-up’ areas. National Policy and Local Plan 
provisions may not sufficiently provide protection with regard to the impacts of these types 
of development.

Suggested amendments to national planning policy

If the proposed ‘presumption’ in favour of brownfield land for housing is introduced, robust 
definitions of suitable brownfield land for housing and clear guidance on the presumption in 
favour of brownfield land for housing should be included within or alongside the policy. This 
should reflect on the implications of the approach in ensuring that sustainable development 
patterns that reflect local circumstances continue to be encouraged.
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It should be clearly set out in national policy that the proposed locally-led register of 
brownfield sites suitable for housing should be the primary mechanism for considering the 
grant permission on suitable brownfield land.  This will enable local authorities and 
communities to determine the most appropriate locations for development. Only where 
such a register is deemed out-of-date or there is significant under delivery of planned 
development should other brownfield sites be considered and assessed.

The opportunity to clarify the definition of ‘previously developed land’ as set out in Annex 2 
of the NPPF, should be taken in updating the NPPF.  The main text of the NPPF would 
appear to imply that garden land in rural areas should be treated the same as garden land in 
built-up areas, in contrast to the definition in the Glossary.  Amendment of the Glossary to 
include garden land outside built up areas within the definition of greenfield land  would 
guard against the unintended consequence of unsustainable sites, due to their poor access 
to and local facilities, being prioritised for development.


